ClVIL SERVI CE COW SSI ON M NUTES
April 2, 2003
A neeting of the Gvil Service Conm ssion was held at 2:30 p.m, in Room 310

at the County Adm nistration Building, 1600 Pacific H ghway, San D ego,
Cal i forni a.

Present wer e:
Barry |. Newman
Sigrid Pate
Mar ¢ Sandstrom
Gordon Austin
A Y. Casillas

Mary Gaen Brunmitt, as an outside hearing officer
Conpri sing a quorum of the Conm ssion

Support Staff Present:

Larry Cook, Executive Oficer
Ral ph Shadwel | , Seni or Deputy County Counsel
Sel i nda Hurtado-M Il er, Reporting



ClVIL SERVI CE COWM SSI ON M NUTES
April 2, 2003

1:30 p. m CLOSED SESSI ON: Di scussi on of Personnel Matters and Pendi ng
Litigation
2:30 p.m OPEN SESSI ON: Room 301, 1600 Pacific H ghway, San Di ego,

California 92101
PRE- AGENDA CONFERENCE

Di scussion |Itens Cont i nued Ref erred W t hdr awn
3,4,5,6,7,8,9 - —_— —_—

COVMMENTS Motion by Pate to approve all itens not held for discussion;
seconded by Sandstrom Carri ed.

CLOSED SESSI ON AGENDA
County Adm nistration Center, Room 458
(Notice pursuant to Governnment Code Sec. 54954. 2)
Menbers of the Public may be present at this
| ocation to hear the announcenent of the
Cl osed Sessi on Agenda

A Mary Gaen Brunmitt, Qutside Hearing Oficer: Charles Lo,
Supervising Cerk, appealing an Order of Suspension and Charges
fromthe Health and Human Servi ces Agency.

B. Commi ssi oner Austin: Richard L. Pinckard, Esqg., on behalf of
2003/ 0003*, Deputy Sheriff, appealing an Order of Term nation and
Charges fromthe Sheriff’s Departnent.

C. Mary Gven Brummitt, Qutside Hearing Oficer: Daniel Mrshall,
Esq., on behalf of Gerald Hall, fornmer Public Defender

| nvestigator 11, appealing a Final Oder of Renoval and Charges
fromthe Departnent of the Public Defender.

REGULAR AGENDA
County Adm nistration Center, Room 301

NOTE: Five total mnutes will be allocated for input on Agenda itens unless
additional time is requested at the outset and the President of the
Comm ssi on approves it.

M NUTES

1. Approval of the Mnutes of the regular neeting of March 19, 2003.
Appr oved.

CONFI RVATI ON OF ASSI GNMVENT

2. Commi ssi oner Sandstrom Wendell Prude, S. E.I.U. Local 2028, on behal f
of John Neal, forner Certified Nurse Practitioner, appealing an Order of
Term nation and Charges fromthe Sheriff’'s Departnent.

Confi r ned.



DI SCI PLI NES
Fi ndi ngs

3. Mary Gaen Brummtt, Qutside Hearing Oficer: Charles Lo, Supervising
Cl erk, appealing an Order of Suspension and Charges fromthe Health and
Human Servi ces Agency.

FI NDI NGS AND RECOMVENDATI ONS:

Enmpl oyee was charged with Cause I — Conduct unbecom ng an officer or
enpl oyee of the County; Cause || — Insubordination (failure to appear
at a neetlnP directed by supervisor); Cause Il — Absent w thout

aut hori zed leave (failure to report to work and failure to call into
report absence); and Cause |V — Discourteous treatnent of the public
or ot her enpl oyees.

Enpl oyee has been enployed in the Agency for approximtely 6 years.

Si nce Decenber 2000 he held his current supervisorial position and is

assigned to the North Coastal Fam |y Resource Center in Cceansi de.

Enpl oyee had no prior formal discipline, however, he had been verbally
counsel ed regarding his interaction with others, which has been

Percelyed as conbative and aggressive. The bulk of the charges set
orth in the Final Order of Suspension relate to comunications

bet ween Enpl oyee and his supervisor on Septenber 3 and 4, 2002. At

t he commencenent of the hearing, the Agency withdrew Cause | (Q.

Enpl oyee admtted the facts in Cause Il but disputed the conclusion
drawn therefrom Enpl oyee’s performance appraisal, as well as his
pronotion to supervisor indicates that he 1s an intelligent and

dedi cated staff nenber. At the hearing, he presented his position
aﬁgreSS|vely and was at tinmes argunentative, although he stayed within
t he boundari es of reasonabl e advocacy. Several tines he forthrightly
admtted the actual errors.

The Agency’s testinna% and evidence was credi ble and reveal ed a
productive enpl oyee o has behaved i nappropriately. The hearing
officer found that the Enployee needs to focus |ess on his perception
of unfairness or persecution and nore on repairing and naintaining
constructive workplace rel ati onshi ps and understand the perception of
his fell ow enpl oyees and supervi sor.

Enﬁloyee is guilty of Cause I, Cause Il, Cause IIl, and Cause | V.
Taking all witten and oral evidence into consideration, the
under si gned out side hearing officer concludes that the proven charges
warrant nmore than a three ?3) wor kday suspension. It is therefore
recommended that the Final Oder of Suspension and Charges suspendi ng
Enpl oyee for three (3) workdays be amended to a five (5) workday
suspensi on; that the Conm ssion read and file this report; and that

t he ﬁroppsed deci sion shall becone effective upon the date of approval
by the Cvil Service Comm ssion.

Motion by Newran to approve Findings and Recommendati ons;
seconded by Sandstrom Carri ed.

4. Commi ssi oner Austin: Richard L. Pinckard, Esqg., on behalf of
2003/ 0003*, Deputy Sheriff, appealing an Order of Term nation and Charges
fromthe Sheritf’s Departnent.

FI NDI NGS AND RECOMVENDATI ONS:

The matter of the appeal of 2003/003 was duly noticed and came on for
hearing on March 20, 2003. Richard Pinckard, on behalf of the
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Appel l ant, requested that this hearing be closed to the public
pursuant to California Penal Code Section 832.7, to protect the
confidentiality of Appellant’s peace officer personnel records. After
hearing from Attorneys Ri chard Pinckard, John Madi gan, and GUyI%n
Cumm ns, the hearing officer determ ned that the hearing woul d be
closed to the public.

At the beginning of the hearing, John Madigan, Esq., representing the
Department, informed the hearing officer that the parties had entered
into a witten stipulation. The hearing officer reviewed the

stipul ation and believes that the public would be best served if the
Commi ssi on accepts the stipulation and by reference incorporates the
terms and conditions therein. It is therefore recommended that the
witten stipulation dated March 17, 2003 be approved by the G vil
Service Conmi ssion; that the Comm ssion accepts the w thdrawal of
Enpl oyee’ s appeal as set forth in the stipulation; that the Conmm ssion
read and file this report; and that the ﬁroppsed deci sion shall becone
ef fective upon the date of approval by the Cvil Service Comm ssion.

Motion by Austin to approve Findings and Recommendati ons;
seconded by Pate. Carried.

5. Mary Gaen Brummitt, Qutside Hearing O ficer: Daniel Marshall, Esq., on
behal f of Gerald Hall, former Public Defender Investigator |11, appealing a
EgPaldCXder of Renoval and Charges fromthe Departnment of the Public

ender .

Dani el Marshall, Esq. thanked Comm ssioner Brummtt for her
professional handling of this matter and for the quick turn-around
regardi ng her proposed deci sion.

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee was charged with Cause 1 — dishonesty (spent majority of sick
| eave tinme conducting personal non-county activities in Mexico
relating to personal fishing business); Cause 2 — |nproper use of sick
| eave privileges; Cause 3 — Conduct unbecom ng an officer or enpl oyee
of the County; and Cause 4 — Failure of good behavior.

Enpl oyee has been enpl oyed as a Public Defender Investigator IIl, in
the Departnent for approximately 18 Y2years and at the tinme of his
removal , he was assigned to the Juvenile Delingquency Branch of the
Departnent. Enployee is an experienced and conpetent investigator as
is apparent fromthe perfornmance appraisal reports introduced at the
hearing. On the day before the hearing, the Departnent filed an
Amended Final Order of Renoval and Charges to add a Cause for

| nsubordi nation, but it did not add any factual charges and the
hearing officer rejected the Amended O der.

At the Comm ssion hearing undi sputed testinony and evi dence confirned
the foundational facts and chronology set forth in the charges
contained in the Final Order. Enployee disputed the concl usions
contained in the charges that the requested sick | eaves were for the
purpose of facilitating Enployee's fishing business trips. Therefore,
the core issue is whether the primry purpose of Enpl oyee's requests
for sick leave were to facilitate those trips, or whether the trips
were only incidental to the requests and were consistent with his
physi cal condition. Enployee’s request was originally nade for
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vacation | eave and changed to sick | eave when the vacation | eave was
refused. The Departnent did not dispute that Enpl oyee had severely
arthritic knees, and his Fitness for Duty Evaluation report also noted
that his condition requires that he take 2-3 days off from work each
mont h. Enpl oyee attenpted to i npeach the credibility of the
Departnment’s and the O A S investigator and attenpted to incorporate
into his defense certain concepts fromthe Anericans with Disabilities
Act. However, the core issues in the Final Order of Renobval pertained
to the legitimcy and honesty of his utilization of sick |eave.

Enpl oyee i s an experienced and tal ented investigator the | oss of whom
is certainly felt by the Departnent. He clearly has severe knee
problenms. At |east two doctors agreed wth himthat taking 2-3 days
off fromwork each nonth, at |east under sone circunstances, was
reasonabl e. The Departnment proved by a preponderance of evidence that
Enpl oyee’ s sick | eave requests coincided with his published fishing
business trips, and that sick | eave was invoked after requested
vacation | eave was refused due to Departnent needs. By placing the
needs of his personal business over the needs of the Departnent,

Enpl oyee not only engaged in the conduct set forth in the Causes
contained in the Order of Renobval, but also violated the County’s
policies regarding conflicts of interest. He has violated the public
trust. The Departnment proved all of the charges contained in the
Final Order of Renoval. Enployee is guilty of Causes I, Il, 111, and
V. It is therefore recoomended that the Final O der of Renoval and
Charges be affirned; that the Comm ssion read and file this report;
and that the proposed decision shall becone effective upon the date of
approval by the Civil Service Comm ssion.

Motion by Newman to approve Findings and Recommendati ons;
seconded by Austin. Carried.

DI SCRI M NATI ON

Fi ndi ngs
6. Conmi ssi oner Austin: J. Mchael Roake, Esq., on behalf of Jo Pastore,
Deputy Public Defender 111, alleging retaliation discrimnation by the

Department of the Public Defender. (Continued fromthe Comm ssion’s March
19, 2003 neeting.)

FI NDI NGS AND RECOMVENDATI ONS:

At the regular neeting of the Cvil Service Comm ssion on Cctober 16,
2002, the Commi ssion appointed Gordon Austin to investigate the
conplaint submtted by Jo Pastore, which alleged retaliation
di scrimnation by the Departnent of the Public Defender. M. Pastore’s
initial request for review by this Commssion included a Rule X
(sel ection process) appeal, which had been held in abeyance pendi ng the
out cone of the discrimnation investigation. The discrimnation nmatter
was concurrently referred to the Ofice of Internal Affairs (OA) for
investigation. O A s investigation found probabl e cause of retaliation
discrimnation by the Department of the Public Defender against M.
Pastore in denying her a pronotion to the position of Deputy Public
Def ender 1V.



The Cvil Service Commssion, at its regular neeting on February 5,
2003, concluded that probable cause exists regarding Ms. Pastore’s
allegations of retaliation discrimnation and took formal action to
pursue her discrimnation appeal under the provisions of Rule VI
(discrimnation) of the Gvil Service Rules. The Comm ssion further
granted Ms. Pastore’s Rule X (selection process appeal), conbining the
Rule VI and Rule X hearings. Gordon Austin was assigned as the hearing
of ficer to conduct the Rule VI and X hearing. The Comm ssion’ s report
was approved and filed with the appended O A Final I|nvestigative Report.

Subsequent to the Conm ssion’s February 5, 2003 action, and prior to the
commencenent of the hearing, settlenent discussions between the
Departnent, Appellant and her counsel J. M chael Roake continued,
resulting in a witten Settlenment Agreenment and Rel ease signed by the

parties and approved by County Counsel. Appellant filed a letter
wi t hdrawi ng her Rule VI (discrimnation) and Rule X (selection process)
appeals with the Comm ssion Ofice on March 3, 2003. It is therefore

reconmended that the wi thdrawal of Appellant’s discrimnation conplaint
and sel ection process appeal based upon the Settlenent Agreenent and
Rel ease be accepted by the Comm ssion; that the Conm ssion read and file
this report; and that this proposed decision shall becone effective upon
t he date of approval by the Conm ssion.

Motion by Austin to approve Findings and Recommendat i ons;
seconded by Pate. Carried.

7. Conmmi ssi oner Austin: Ardyth Shaw, Volunteer and Public Services
Coordi nator, Probation Departnent, alleging racial discrimnation by the
Probation Departnment. (See No. 8 bel ow.)

FI NDI NGS AND RECOMVENDATI ONS:

At the regular neeting of the Cvil Service Conm ssion on January 15,
2003, the Comm ssion appointed Gordon Austin to investigate the
conpl aint submtted by Conplainant. The conplaint was referred to the
Ofice of Internal Affairs for investigation and report back. The
matter was concurrently referred to QA for investigation. The report
of OA was received and reviewed by the Investigating Oficer, who
concurred with the findings that there was no evidence to support
Enpl oyee’s allegations of racial discrimnation by the Departnent of
Probation, and that probable cause that a violation of discrimnation

| aws occurred was not established in this matter. The Commi ssion
determ ned that an investigation under the provisions of Gvil Service
Rule XI is not warranted. It is therefore recommended that this

conplaint (Rule VI) and request for investigation %Rule Xl') be deni ed;
the Comm ssion approve and file this report with a findings of no
Brobable cause that Conpl ai nant has been discrimnated agai nst on any

asis protected by law, and that the proposed decision shall becone
ef fective upon the date of approval by the Cvil Service Conmm ssion.

Motion by Austin to approve findings and recommendati ons;
seconded by Pate. Carri ed.

AYES: Pate, Sandstrom Austin, Casill as
NCES: None
ABSTENTI ONS: Newnman



I NVESTI GATI ONS

Request s

8. Ardyth Shaw, Vol unteer and Public Services Coordinator, Probation
Departnment, requesting an investigation into alleged inproper personnel
practices in the Probation Departnent. (See No. 7 above.)

RECOMVENDATI ON: Take action pendi ng the outcone of the discrimnation
conpl ai nt.

Larry Cook, Executive O ficer, reconmended that Enployee’ s request for
an investigation (Rule XI) be denied due to OA s report and the

Comm ssion’s finding of no probable cause in Enployee’s Discrimnation
(Rule VI) matter above.

Motion by Sandstromto deny investigation; seconded by Austin.

Carri ed.
AYES: Pate, Sandstrom Austin, Casill as
NCES: None

ABSTENTI ONS: Newrran

OTHER MATTERS

Seal Performance Appraisa

9. Wendel | Prude, S.E. |.U Local 2028, on behalf of Dani Helton, Revenue
& Recovery Oficer Trainee, Auditor and Controller, requesting the sealing
of a Performance Appraisal for the period March 28, 2002 to June 28, 2002.
(Continued fromthe Conm ssion’s March 19, 2003 neeting.)

RECOVMENDATI ON: Consider all witten and verbal input.

Wendel | Prude, SEIU Local 2028, Al Arocho, representing the
Departnment and the Commi ssion engaged in di scussion regarding the

seal ing of this performance apﬁralsal,_as wel | as sealings in general.
Comm ssi oner Newman regarded the appraisal as fair, and though the
Depart ment nmade m stakes in the issuance, he strongly opposed the

seal i ng.

Motion by Austin to seal performance appraisal; seconded by
Pat e.

Amended Mdtion by Sandstromto docunment, via CSC M nutes,
reason(s) for sea!ln? of this appraisal, as well as future
performance apprai sal sealings. Seconded by Pate. Carri ed.

AYES: Pat e, Sandstrom Austin, Casill as
NCES: Newman
ABSTENTI ONS: None

The sealing of Ms. Helton's performance appraisal is appropriate in
vi ew of the substantive and procedural errors which occurred during
the revi ew and appeal process, and which are concurred with by the

Depart ment .



10. Public Input.
ADJ OURNIMENT: 4:00 p.m

NEXT MEETING OF THE ClVIL SERVI CE COW SSI ON W LL BE MAY 7, 2003.

* The identity of the peace officer is held confidential per Penal Code Section 832.7 (San
Diego Police Oficers’ Association, et al. v. City of San Diego Civil Service Comi ssion).



